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RECOMMENDATION 
 

1. The Scrutiny Commission confirm that the Authority has to apply the 
Under Occupation charge and that although the Bristol Anti-bed Tax 
Campaign (BABTC) disagrees with this national legislation that the 
Authority cannot legally meet the demands being made by the BABTC. 
   

2. It would not be correct for the ‘Authority’ to assist the customer in making 
an appeal against its own decision. 

 
Summary 
 

This report is a position statement in response to questions raised by 
Scrutiny Commission in December 2014.  It sets out that the Under 
Occupation Charge is legislative and the Authority has no choice but to apply 
the law and is not in a position to stop the impact for those citizens affected 
by the Under Occupation Charge?  Where appropriate, awards of DHP are 
made to help those citizens who are vulnerable and that the role of a DHP 
can be to support citizens with matters such as moving to a smaller property, 
or where appropriate remaining in their existing property. 
 
The significant issues in the report are: 
 



1. The Under Occupation Charge is legislative, meaning it is forced on 
Local Authorities as a result of national legislation made by the 
government. It is not a choice of the Authority. 
 

2. DHP is available to help some of those affected by the Under 
Occupation Charge. 

 
Policy 
 
1. Not applicable 
 
Consultation 
 
2. Internal 

 
Not applicable 

 
3. External 

 
Not applicable 

 
Context 
 
4. Position Statement Regarding Under Occupancy Charge 

 
a) The Under Occupation Charge was implemented from 1 April 2013 as 

part of the Welfare Reform Act 2012.  The Under Occupation Charge 
applies to social sector tenants and applies a 14% reduction where they 
have one excess bedroom or 25% where they have two or more excess 
bedrooms.  The Authority is aware that the Under Occupation Charge is 
an unpopular piece of legislation, and pressure groups such as the 
Bristol Anti-Bed Tax Campaign (BABTC) exist across the country.  
However, the Under Occupation Charge is national legislation and the 
Authority has no choice but to apply the law. 
 

b) Following a summary report presented to Scrutiny Commission in 
December 2014, the committee asked a number of questions.  The 
BABTC have also submitted a ten page document of issues they want 
the Scrutiny Committee to respond to.  This position statement does not 
provide a response to that document; it acts as an update to questions 
raised by Cllr Malnick. 

 
c) The Rents, Revenues and Benefits Service are responding to a scrutiny 

report and a twenty question freedom of information request.  The 
service is also aware that an online petition with a closing date in June 
2015 has been submitted.  This is as well as dealing with individual claim 
enquiries from BABTC as it is understood they have been canvassing 



citizens affected by the Under Occupation Charge.  
 

d) The output from this work is dealt with by a small group of people given 
the complex and contentious nature of the Under Occupation Charge.  
The enquires are resource intensive when compared to other work.  The 
queries do cover the same ground and acknowledgment must be given 
that the Authority is dealing with a legislative requirement as set by 
central government.  Housing Benefit is a complex benefit to administer 
and the time in dealing with the issues raised by BABTC is 
disproportionate to that of other areas within the scheme.  

 
Under Occupation Policy 

 
e) The first point to clarify is that the Authority does not have a policy in 

respect of how the Under Occupation Charge is treated for Housing 
Benefit purposes.  There was an internal document for staff that provided 
guidance and interpretation on the law (appendix 1).   

 
f) There is not a policy as one of the intentions of a policy is to guide 

towards a desired outcome.  In the case of the under occupation charge 
the Authority is implementing national legislation.  The legislation in this 
instance forces the Authority to make a reduction in the amount of 
Housing Benefit if certain conditions are met. 

 
g) It is clear from recent case law SSWP v James Nelson and David Nelson 

[2014] UKUT 0525 (AAC) that it is reasonable to take guidance from the 
landlord about how many bedrooms are in the property.  Where a 
decision is challenged a full explanation setting out the facts and reasons 
for that decision should be provided.  More analysis of this contained at 
paragraphs l) – p). 

 
h) As this area is contentious and emerging instead of the original case 

officer reviewing the decision, as is the practice for all other appeals, this 
dispute is passed straight to the Appeals Team.  This allows for 
consistency in reviewing cases and taking into account changes in case 
law.  The internal guidance has not been updated; instead discussion 
takes place amongst this small group of people.  Once this area settles 
the original guidance will be updated and the reviewing of these cases 
will then revert to the original decision maker. 

 
Appeal Cases 
 

i) Since the introduction of the Under Occupation Charge in April 2013 
there have been 22 cases submitted to the Benefits Service.  Of these 
cases 9 decisions of the Council have been upheld, this means the First-
tier Tribunal has concluded the decision is legally correct.  The table 
below gives a full breakdown. 



 

Row Labels 

Count of 
Current 
Position 

Allowed (decision in favour of appellant) 1 
Disallowed (decision in favour of local authority) 9 
Part allowed 1 
Reconsideration (awaiting decision to be 
checked) 1 
Revised in appellants favour 3 
Submitted to HMCTS pending a hearing 6 
Withdrawn by appellant 1 
Grand Total 22 

 
j) First-tier Tribunals are part of Her Majesty’s Court and Tribunals System 

(HMCTS).  A Tribunal is chaired by a legally qualified person and they 
hear evidence from the appellant (person claiming benefit) and evidence 
from the Authority.  A Tribunal is an inquisitorial form of legal dispute and 
they are intended to be non-adversarial.  Their role is to collect the 
evidence and facts and decide if the benefit decision has been applied 
correctly. 

 
k) As you can see from the current position decisions of the Council are 

mostly being upheld which confirms the approach to its decision making 
and review of those decisions must be correct.  Of the two cases that 
were not upheld, these were early cases and for one of them the 
approach of the benefit service was modified to visit in most cases where 
the dispute is about the size of the room.  This confirms the Authority’s 
earlier commitment to learn from decisions made at First-tier Tribunals in 
Bristol.   

 
Case Law 

 
l) There have been a number of decisions from courts that have created 

case law.  The majority of the decisions have been to the Administrative 
Courts (High Court) and have been taken on breach of human rights.   

 
m) Paragraphs n) – p) talks about the Nelson and Nelson case.  This case 

dealt with one of the main issues of contention, that being room size.  
Nelson and Nelson is a decision of Scottish Upper Tribunal.  Upper 
Tribunal decisions are case law and normally heard before one judge, 
this case was heard before three judges, putting more weight behind it. 

 



n) This decision is seen as an important case as it puts to rest the issue of 
bedroom size alone being a determinative factor.  The decision also 
makes it clear that overcrowding legislation in the Housing Act cannot be 
used to translate a minimum bedroom size into Housing Benefit 
legislation. 

 
o) The UT decision confirms that the benefit authority can start with the 

number of bedrooms described by the landlord and make its decision 
based on this.  This is the approach adopted by Bristol City Council and 
has been since the introduction of the Under Occupation Charge. 

 
p) If a citizen claiming housing benefit disputes the decision and the 

number of bedrooms, the UT case explains the benefit decision maker 
cannot rely simply on what the landlord has stated.  The UT decision 
gives a number of determinative factors such as: available floor area, 
lighting, ventilation, ability to accommodate a single bed.  The reverse of 
all benefit decision notices explains how the citizen can dispute a 
decision. 

 
Comparison to Other Local Authorities 

 
q) BABTC have stated that other Authorities deal with the Under 

Occupation charge in a more pragmatic manner, however no details or 
examples for other Authorities have been provided by the BABTC.  This 
means the Authority has not been able to look further into this. 

 
r) As part of ensuring that the Under Occupation Charge has been 

implemented in a way consistent with other Authorities two questions 
were asked of Core Cities, South Gloucestershire Council and North 
Somerset Council. Those being: 

 
1. Do you have a minimum bedroom size set, if so what is this size and 

what is the methodology used in setting this size? 
2. When an appeal is received against a room size how is this dealt 

with? 
 

s) To date five responses have been received.  One Authority has a 
minimum size of 50 square foot, as does Bristol presently.  The other 
four Authorities do not have a minimum room size.  The Nelson and 
Nelson case does change this approach. 

 
t) In respect of dealing with appeals the approach has always been to 

collect information from the landlord and the citizen claiming benefit.  The 
approach that Bristol has taken is now confirmed by the Nelson and 
Nelson case.  The approach may involve visiting the property, 
particularly if there is a dispute over room size.  Not all cases will be 
visited; this decision is made on a case by case basis. 



u) The approach to dealing with disputes must now be reviewed in light of 
the Nelson and Nelson case.  An initial examination of this case law does 
show that Bristol is already following the approach that it sets out.   

 
v) In summary the approach by the Council has been to continually review 

its process and procedures in light of evolving case law and learning 
from both individual cases and liaison with other authorities and 
stakeholders. As a result of this the Council believes it has a fair and 
robust approach in the implementation of this national legislation 

 
Review of Discretionary Housing Payment (DHP) Policy 

 
w) The review of the DHP policy is something that BABTC asked for and 

forms part of the Authority’s ongoing commitment to reviewing such 
policies.  A commitment was made to review the DHP policy at a meeting 
with BABTC on 24 September 2013, the intended conclusion of this 
review was March 2015.  This review date was set so that the budget for 
April 2015 was known.  The table below shows the DHP budget for 
Bristol since April 2013.   

 
The DHP fund since 1 April 2013 has been: 

 
Year Government 

Contribution 
Additional 
Contribution 

Total Difference 
+/- 

2013 £1,137,227 £71,147 £1,208,374 n/a 
2014 £1,182,991 £150,000 £1,332,991 + £124,617 
2015 £945,862 None £945,862  - £387,129 

 
x) The budget for April 2015 represents a significant reduction and the 

Authority is of course committed to protecting vulnerable citizens.  The 
review of the DHP policy does need to take into account this reduction as 
the Authority will not be able to help the same number of citizens 
affected by the welfare reform changes. 

 
y) Review of DHP policy started 02 February 2015 asking for comments by 

20 February 2015.  The Bristol Disability Equality Forum has asked for 
an extension for providing comments.  A response was made to them on 
11 February 2015; however they are yet to indicate when they will be 
sending in a response, this has delayed the timetable for the review.  
The DHP Policy has been sent to: 
• BABTC 
• Bristol Disability Equality Forum 
• Registered housing providers 
• Advice agencies 

o Bristol CAB 
o Age UK 
o CHAS 



o North Bristol Advice Service 
o South Bristol Advice Service 
o Wecil 
o Shelter 
o Avon and Bristol Law Centre 
o Advice Centres for Avon 

• Bristol City Council Welfare Rights and Money Advice Service 
• Bristol City Council Rent Management Service 
• Bristol City Council Estate Management Service 
• Bristol City Council Housing and Advice Service 

 
z) Five responses have been received with minimal comments, excepting 

BABTC who have provided a 15 page document. 
 
aa) On the Citizens Advice Bureau website under the heading 

‘Communications: getting the message out to the right people at the right 
time’ they have stated the following: 

‘Local authorities and housing associations we visited used a 
variety of channels to provide information to their residents, 
including through other organisations and community groups. 
They also provided information and training to front line workers to 
help them identify people affected, provide accurate information, 
and know where to signpost people for more specialist advice. 
Taking account of the specific needs of the audience when 
devising appropriate communications is key.  

Bristol City Council provides detailed communications to advice 
agencies in the city about their discretionary housing payment 
(DHP) policy. This includes a bi-monthly newsletter with details of 
their budget, spend and applications. They also provide detailed, 
but accessible benefits briefings, which are delivered free to all 
households in the city. These explain the changes to benefits and 
provide information on how to apply for DHPs and the Crisis and 
Prevention Fund (their local social welfare scheme).’  

bb) Attached at appendix 2 is the February 2015 edition of the DHP briefing, 
sent to advice agencies.  The last pie chart on this briefing shows that 
72% of awards have been made to offset the impacts of the Under 
Occupation Charge. 

 
cc) A number of awards are in fact made to help citizens move to smaller 

accommodation.  These awards are made in liaison with the Housing 
Options Service as there is conditionality to ensure the properties are of 
a safe standard, such as gas and electrical testing. In light of recent case 
law the review of the policy will also encompass making longer term 
awards where the property has been adapted to meet the disabled 

http://www.citizensadvice.org.uk/index/policy/welfareproject/mwwl-themes/mwwl-theme-communications.htm
http://www.citizensadvice.org.uk/index/policy/welfareproject/mwwl-themes/mwwl-theme-communications.htm
http://www.bristol.gov.uk/
http://www.bristol.gov.uk/nav/financial-help-and-benefits


needs of the citizen.  This highlights the flexibility that DHPs are operated 
with and that the Authority is mindful of guidance and case law in this 
area. 

Proposal 
 
5. Not applicable 
 
Other Options Considered 
 
6. Not applicable 
 
Risk Assessment 
 
7. Not applicable 
 
Public Sector Equality Duties 
 
8a) Before making a decision, section 149 Equality Act 2010 requires that 

each decision-maker considers the need to promote equality for 
persons with the following “protected characteristics”: age, disability, 
gender reassignment, pregnancy and maternity, race, religion or belief, 
sex, sexual orientation. Each decision-maker must, therefore, have due 
regard to the need to: 

 
i) Eliminate discrimination, harassment, victimisation and any other 

conduct prohibited under the Equality Act 2010. 
 
ii)  Advance equality of opportunity between persons who share a 

relevant protected characteristic and those who do not share it. This 
involves having due regard, in particular, to the need to -- 
 
- remove or minimise disadvantage suffered by persons who share 

a relevant protected characteristic; 
 
- take steps to meet the needs of persons who share a relevant 

protected characteristic that are different from the needs of people 
who do not share it (in relation to disabled people, this includes, in 
particular, steps to take account of disabled persons' disabilities); 

 
- encourage persons who share a protected characteristic to 

participate in public life or in any other activity in which 
participation by such persons is disproportionately low. 

 
iii) Foster good relations between persons who share a relevant 

protected characteristic and those who do not share it. This involves 
having due regard, in particular, to the need to – 



- tackle prejudice; and 
- promote understanding. 

 
8b)  Not applicable. 
 
Legal and Resource Implications 
 

Legal 
Not applicable 
 
Financial 
(a) Revenue 
Not applicable 
 
(b) Capital 
Not applicable 
 
Land 
Not applicable 
 
Personnel 
Not applicable 
 

 
Appendices: 
 

1. Under Occupation Procedure 
2. February 2015 Discretionary Housing Payment briefing 

 
LOCAL GOVERNMENT (ACCESS TO INFORMATION) ACT 1985 
Background Papers: 
 
None 
 
 
 



 

 

Determining what a bedroom is for social sector size criteria 
 
General advice 
 
The regulations do not define what a bedroom is, nor does it tell us how to go about defining this 
for ourselves.  If bedroom information is provided by the landlord (Registered Social Landlords 
and BCC landlord services) we will consider this to be the number of bedrooms at the property. 
 
If the customer challenges the number of bedrooms at their property on the grounds of size, 
they should generally be referred back to their landlord.  Bristol City Council is sending 
surveyors to the addresses to measure rooms where there is a dispute.  Other landlords may 
deal with this in different ways.   
 
DWP circular A4/2012 states that; 
 
‘We will not be defining what we mean by a bedroom in legislation and there is no definition of a 
minimum bedroom size set out in regulations. It will be up to the landlord to accurately describe 
the property in line with the actual rent charged.’  
 
We have undertaken data gathering exercises with the Registered Social Landlords and our 
internal landlord services team to provide the number of bedrooms specified at a property where 
there is an active claim for HB. 
 
There has, however, been a campaign in which social media has been circulating certain 
aspects of the Housing Act 1985 regarding space standards.  This is really a judgement that is 
used to establish whether a household is overcrowded and our advice is not to use this to work 
out if a bedroom is a room for HB purposes and provides for different definitions regarding 
occupants and the space they require.   
 
Cases where the property has been adapted for disabilities 
 
In the case of properties that have been adapted it may be sensible to contact the landlord for 
their input about how they regard the rooms at the property.  An example if this could be the 
installation of a through lift, reducing the size of one of the bedrooms.  For example, it could be 
the case that although they still regard it as a three bedroom property, they would only expect it 
to provide two bedrooms as the third room is now too small to accommodate a bedroom. 
 
There is also the possibility of considering Discretionary Housing Payments and the government 
have indicated that adapted properties should be prioritised for support. 
 
In the vast majority of cases, it should be clear from the information provided by the tenant or 
the landlord as to what they regard as a bedroom.   
 
It is a matter of judgement for the authority as to what constitutes a bedroom but should 
consider the evidence that it provided when making this decision, bearing in mind that many of 
those households that may be affected were placed in that particular accommodation and was 
deemed appropriate for their needs.   
 
However, we cannot seek to minimise the number of bedrooms to get around applying the 
under-occupation penalty.    
    



 
News this month…

 
The DWP have announced their DHP funding for 2015/16 and for Bristol City Council we will receive a 20% 
reduction as a comparison to the last couple of years. Our new fund from April 2015 will be £945,862. 
 
We can also carry over any of the additional £150k provided by the council that isn’t spent as there isn’t any 
restriction on when this money must be used, unlike monies awarded by DWP 
 

 
 
On average we are processing DHP claims within 14 days and at present we have 150 applications to process 
with a date profile of 9Th February 2015. As of today the DWP funding of £1,332,991.00 has been spent and 
there is just the additional  £150k left in the fund. 
 
We continue to make one off awards in advance and to consider backdating where requested.  
 
The DHP policy for 2015/16 has been shared for comment so please send us some feedback if there’s any 
changes you’d like us to consider.  
 

Some statistics for you… 
 
For the purpose of this briefing note the figures provided are based on the period 1/4/14 to 31/1/15. 
 
The numbers of applications we have received so far are represented on the next graph. The purple line 
shows the current year and you’ll notice that the trend is very similar to last year’s, although is slightly 
lower in numbers, even though our budget increased. 
 
This has enabled us to continue the £30 income tolerance and to make larger awards. 
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The next chart represents our monthly spend against our forecasted spend. The last 3 green columns 
represent the addition of the £150k which we’ve divided by the last three months of the year. 
We are slightly under target at the end of Januray due to still having a number of applications to process. 
 

 
 
 
The next chart shows our in month spend as a comparison with last years spend. You’ll notice that this 
year (in blue) we’ve been slightly more consistent with the ammount we’ve allocated on a monthly basis 
compared to last year. The drop in spend for November was due to the team concentrating on other work 
areas and a backlog of DHP applications built up. 
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Our biggest area of demand comes from those people affected by the under occupation charge (SSSC). 
We are starting to see more applications for help with removal costs as some of these people have been 
able to downsize. 
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